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(d)(1) After the opening of bids or re-
ceipt of proposals, the contracting offi-
cer shall review the EPLS. 

(2) Bids received from any listed con-
tractor in response to an invitation for 
bids shall be entered on the abstract of 
bids, and rejected unless the agency 
head determines in writing that there 
is a compelling reason to consider the 
bid. 

(3) Proposals, quotations, or offers re-
ceived from any listed contractor shall 
not be evaluated for award or included 
in the competitive range, nor shall dis-
cussions be conducted with a listed of-
feror during a period of ineligibility, 
unless the agency head determines, in 
writing, that there is a compelling rea-
son to do so. If the period of ineligi-
bility expires or is terminated prior to 
award, the contracting officer may, but 
is not required to, consider such pro-
posals, quotations, or offers. 

(4) Immediately prior to award, the 
contracting officer shall again review 
the EPLS to ensure that no award is 
made to a listed contractor. 

[48 FR 42142, Sept. 19, 1983, as amended at 52 
FR 9038, Mar. 20, 1987; 54 FR 19814, May 8, 
1989; 54 FR 48982, Nov. 28, 1989; 55 FR 21707, 
May 25, 1990; 56 FR 29127, June 25, 1991; 59 FR 
67033, Dec. 28, 1994; 60 FR 33065, June 26, 1995; 
65 FR 16286, Mar. 27, 2000; 68 FR 69251, Dec. 11, 
2003; 69 FR 76349, Dec. 20, 2004] 

9.405–1 Continuation of current con-
tracts. 

(a) Notwithstanding the debarment, 
suspension, or proposed debarment of a 
contractor, agencies may continue con-
tracts or subcontracts in existence at 
the time the contractor was debarred, 
suspended, or proposed for debarment 
unless the agency head directs other-
wise. A decision as to the type of ter-
mination action, if any, to be taken 
should be made only after review by 
agency contracting and technical per-
sonnel and by counsel to ensure the 
propriety of the proposed action. 

(b) For contractors debarred, sus-
pended, or proposed for debarment, un-
less the agency head makes a written 
determination of the compelling rea-
sons for doing so, ordering activities 
shall not— 

(1) Place orders exceeding the guar-
anteed minimum under indefinite 
quantity contracts; 

(2) Place orders under optional use 
Federal Supply Schedule contracts, 
blanket purchase agreements, or basic 
ordering agreements; or 

(3) Add new work, exercise options, 
or otherwise extend the duration of 
current contracts or orders. 

[54 FR 19815, May 8, 1989, as amended at 59 
FR 67033, Dec. 28, 1994; 68 FR 69251, Dec. 11, 
2003] 

9.405–2 Restrictions on subcon-
tracting. 

(a) When a contractor debarred, sus-
pended, or proposed for debarment is 
proposed as a subcontractor for any 
subcontract subject to Government 
consent (see subpart 44.2), contracting 
officers shall not consent to sub-
contracts with such contractors unless 
the agency head states in writing the 
compelling reasons for this approval 
action. (See 9.405(b) concerning dec-
larations of ineligibility affecting sub-
contracting.) 

(b) The Government suspends or 
debars contractors to protect the Gov-
ernment’s interests. By operation of 
the clause at 52.209–6, Protecting the 
Government’s Interests When Subcon-
tracting with Contractors Debarred, 
Suspended or Proposed for Debarment, 
contractors shall not enter into any 
subcontract in excess of $25,000 with a 
contractor that has been debarred, sus-
pended, or proposed for debarment un-
less there is a compelling reason to do 
so. If a contractor intends to sub-
contract with a party that is debarred, 
suspended, or proposed for debarment 
as evidenced by the party’s inclusion in 
the EPLS (see 9.404), a corporate officer 
or designee of the contractor is re-
quired by operation of the clause at 
52.209–6, Protecting the Government’s 
Interests when Subcontracting with 
Contractors Debarred, Suspended, or 
Proposed for Debarment, to notify the 
contracting officer, in writing, before 
entering into such subcontract. The 
notice must provide the following: 

(1) The name of the subcontractor; 
(2) The contractor’s knowledge of the 

reasons for the subcontractor being in 
the EPLS; 

(3) The compelling reason(s) for doing 
business with the subcontractor not-
withstanding its inclusion in the 
EPLS; and 
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(4) The systems and procedures the 
contractor has established to ensure 
that it is fully protecting the Govern-
ment’s interests when dealing with 
such subcontractor in view of the spe-
cific basis for the party’s debarment, 
suspension, or proposed debarment. 

(c) The contractor’s compliance with 
the requirements of 52.209–6 will be re-
viewed during Contractor Purchasing 
System Reviews (see subpart 44.3). 

[54 FR 19815, May 8, 1989, as amended at 56 
FR 29127, June 25, 1991; 59 FR 67033, Dec. 28, 
1994; 60 FR 33066, June 26, 1995; 60 FR 48237, 
Sept. 18, 1995; 68 FR 69251, Dec. 11, 2003; 69 FR 
76349, Dec. 20, 2004] 

9.406 Debarment. 

9.406–1 General. 
(a) It is the debarring official’s re-

sponsibility to determine whether de-
barment is in the Government’s inter-
est. The debarring official may, in the 
public interest, debar a contractor for 
any of the causes in 9.406–2, using the 
procedures in 9.406–3. The existence of a 
cause for debarment, however, does not 
necessarily require that the contractor 
be debarred; the seriousness of the con-
tractor’s acts or omissions and any re-
medial measures or mitigating factors 
should be considered in making any de-
barment decision. Before arriving at 
any debarment decision, the debarring 
official should consider factors such as 
the following: 

(1) Whether the contractor had effec-
tive standards of conduct and internal 
control systems in place at the time of 
the activity which constitutes cause 
for debarment or had adopted such pro-
cedures prior to any Government inves-
tigation of the activity cited as a cause 
for debarment. 

(2) Whether the contractor brought 
the activity cited as a cause for debar-
ment to the attention of the appro-
priate Government agency in a timely 
manner. 

(3) Whether the contractor has fully 
investigated the circumstances sur-
rounding the cause for debarment and, 
if so, made the result of the investiga-
tion available to the debarring official. 

(4) Whether the contractor cooper-
ated fully with Government agencies 
during the investigation and any court 
or administrative action. 

(5) Whether the contractor has paid 
or has agreed to pay all criminal, civil, 
and administrative liability for the im-
proper activity, including any inves-
tigative or administrative costs in-
curred by the Government, and has 
made or agreed to make full restitu-
tion. 

(6) Whether the contractor has taken 
appropriate disciplinary action against 
the individuals responsible for the ac-
tivity which constitutes cause for de-
barment. 

(7) Whether the contractor has imple-
mented or agreed to implement reme-
dial measures, including any identified 
by the Government. 

(8) Whether the contractor has insti-
tuted or agreed to institute new or re-
vised review and control procedures 
and ethics training programs. 

(9) Whether the contractor has had 
adequate time to eliminate the cir-
cumstances within the contractor’s or-
ganization that led to the cause for de-
barment. 

(10) Whether the contractor’s man-
agement recognizes and understands 
the seriousness of the misconduct giv-
ing rise to the cause for debarment and 
has implemented programs to prevent 
recurrence. 
The existence or nonexistence of any 
mitigating factors or remedial meas-
ures such as set forth in this paragraph 
(a) is not necessarily determinative of 
a contractor’s present responsibility. 
Accordingly, if a cause for debarment 
exists, the contractor has the burden of 
demonstrating, to the satisfaction of 
the debarring official, its present re-
sponsibility and that debarment is not 
necessary. 

(b) Debarment constitutes debarment 
of all divisions or other organizational 
elements of the contractor, unless the 
debarment decision is limited by its 
terms to specific divisions, organiza-
tional elements, or commodities. The 
debarring official may extend the de-
barment decision to include any affili-
ates of the contractor if they are (1) 
specifically named and (2) given writ-
ten notice of the proposed debarment 
and an opportunity to respond (see 
9.406–3(c)). 

(c) A contractor’s debarment, or pro-
posed debarment, shall be effective 
throughout the executive branch of the 
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